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Overview



• Portable Long Service Leave Scheme

• Labour Hire Licensing

• Casual Employment

• Annualised salaries

• Fair Work Act amendments

• Covid vaccine

• Workers Compensation – Mental Health changes
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portable long service leave 



the portable long service leave scheme
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WHO

Employers and workers in 
security, cleaning and 

community service sectors 

WHAT

Workers’ service in covered 
industries is accumulated 
across multiple employers

Entitled to LSL after seven 
years

WHEN

Commenced 1 July 2019

WHY

To encourage employee 
loyalty to the security, 

cleaning and community 
service sectors



how the scheme works
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Registration

• Employers who engage workers in these industries must 
register with the Portable Long Service Authority

Quarterly 
returns 

• Employers must give the Authority information about their 
workers’ service, wages and long service leave 

Levy

• Employers pay a levy to the Authority

• 1.65% of workers’ ordinary wages for community services

• 1.80% of workers’ ordinary wages for contract cleaning 
and security



Test under old regulations
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Predominance test 

Workers in the sector were eligible for the Scheme only if… 

“the predominant activity of their substantive role is community 

services work”.



Effective as at 1 October 2020

Provides clarity about:

1. what is community services work

2. who is an employer for community services

3. who are workers for the community services and security 

industries.

long service benefits portability regulations 

2020 (vic) 
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Community service work now includes:

• all home care work in a private residence, regardless of the age of the client

• services that support, supervise or manage the provision of community services

Employers

• community health services and women’s health centres are employers

• for-profit children’s services are not employers

Modern awards test

• Replaces the predominance test 

• Workers employed under the below awards or similar agreements are community 

services workers: 

changes to community service work

p
a

g
e

 1
0

Social, Community, 
Home Care and 

Disability Services 
Industry Award 

2010

Children's Services 
Award 2010

Educational 
Services (Teachers) 

Award 2010

Labour Market 
Assistance Industry 

Award 2020

Supported 
Employment 

Services Award 
2020



how can we help?
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Advise on whether 
you are an 

employer under the 
Scheme

Advise on whether 
your workers are 

workers under the 
Scheme

Determine whether 
your employees are 

covered by the 
modern awards test 

Advise on the 
registration process 
and submission of 
quarterly returns



labour hire licensing



The scheme

• A series of parliamentary enquiries resulted in 

the introduction of three state-based labour hire 

schemes in Queensland, South Australia and 

most recently, Victoria.

• The scheme came into effect in Victoria on 29 

April 2019, and labour hire providers had until 

29 October 2019 to apply for a license to 

operate in Victoria.

• Put simply, the new licensing requirements 

apply to labour hire providers who supply labour 

(or workers) in exchange for a fee.

• National scheme to be introduced by Morrison 

Government

labour hire licensing
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What does the legislation provide for?

• Providers of labour hire services are required to hold a license;

• A publicly accessible register of licensed providers;

• Host businesses must only use licensed labour hire providers;

• The establishment of a licensing authority charged with monitoring and investigating 

license compliance; and

• Civil and criminal penalties for labour hire providers who do not have a license, or for 

host businesses who have entered into labour hire arrangements with providers who 

do not have a license.

labour hire licensing
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Implications of the scheme

A successful application for a labour hire license under the Victorian Labour 

Hire Licensing Act requires a business to, amongst other things:

• Compile and provide information regarding its operations and employees;

• Demonstrate compliance with superannuation, taxation, occupational health 

and safety, workers’ compensation, workplace and migration laws;

• Have its directors (or if an individual, the applicant) pass a fit and proper 

person assessment; and

• Pay an annual license fee.

NB: The legislation has a number of

unintended consequences

labour hire licensing
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Who is excluded under the licensing scheme?

• Individuals who are employed by one business on a regular and systematic 
basis but are provided to another business to work on a temporary basis;

• A worker who is provided by one business to another which is part of the 
same entity or group of entities;

• Directors of a body corporate, where the director participates in the 
management or share of the profits in the body corporate and that has no 
more than two directors; 

• Public sector employees who are seconded, transferred, provided or made 
available to do work for another person;

• Students; and

• Vocational placements

labour hire licensing
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Risks associated with non-compliance

• Labour hire providers must obtain a license to avoid civil and criminal 

penalties;

• Host businesses entering into an arrangement with unlicensed labour hire 

providers may also be liable for civil and criminal penalties; and 

• Unlicensed labour hire providers and host businesses using unlicensed 

labour hire providers may face substantial fines of up to $120,000 for an 

individual and $500,000 for a corporation

labour hire licensing
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Checks
• Before engaging a labour hire provider, hosts will be able to find out whether they are 

licensed by checking the online Register of Licensed Labour Hire Providers.

• Hosts can also find out whether their planned provider has applied to be licensed, by 

checking the separate online list of ‘applications received’.

• We recommend that host businesses request a copy of a labour hire provider’s 

license prior to engaging their services.

• Something else to consider is the contractual documentation between the labour hire 

provider and the host business referencing the applicable license.

labour hire licensing
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casual employees- rossato



Workpac Pty Ltd v Rossato [2020] FCAFC 84

• The Court held that a casual employee was able to double dip (i.e. 
receive casual loading and later receive permanent employment 
benefits such as annual leave and personal leave)

• Between 28 July 2014 and 9 April 2018, Mr Rossato was employed 
under 6 consecutive contracts of employment and he was required to 
work in accordance with a roster which allocated shifts up to 7 months 
in advance.

• The Court held that Mr Rossato was in fact a permanent employee 
entitled to annual leave and personal leave.

• Workpac argued that Mr Rossato was paid more than the minimum rate 
of pay for a permanent employee (including casual loading) under the 
applicable enterprise agreement and accordingly, it was entitled to “set 
off” any amount owed to Mr Rossato in respect of leave and public 
holiday pay

Casual employees - rossato
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Workpac Pty Ltd v Rossato [2020] FCAFC 84

• Court held that Workpac could not set off payments made against 

leave entitlements claimed by Mr Rossato.

• In essence, employee entitled to double dip.
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annualised salaries



What are annualised salaries?

• Annualised salaries allow employers to pay employees an annualised wage 

(ie. a base salary).

• Traditionally they have been beneficial for employers as they avoid the 

administrative burden of tracking an employee’s weekly hours, and any 

allowance entitlements, and then calculating the employee’s weekly pay.

• They are beneficial for employees as they receive the benefit of income 

security and predictability of earnings.

annualised salaries
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Covered by an award or other industrial instrument?

The situation is not so simple where an employee is covered by an award or 

other industrial instrument. In those cases, any salary agreed upon must:

• Equal or exceed the total amount to which an employee would be entitled if 

they were paid on an hourly basis in the manner prescribed by the award or 

other instrument; and

• Account for overtime, penalty rates and allowances – all of which can be 

difficult to anticipate or calculate in advance, especially where working 

hours are varied.

annualised salaries
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The model clauses

Three ‘model’ clauses have been incorporated into a range of Modern Awards.

1. The first category of clause is contained in awards that already contain annualised 
wage provisions and does not require employees’ agreement. It has been 
implemented in industries and occupations involving generally stable hours.

2. The second category of clause is contained in awards covering employees who work 
highly variable hours or a significant number of ordinary hours that would otherwise 
enliven penalty rates.

3. The third category of clause is contained in modern awards which previously provided 
that the annualised salary be an amount not less than a specified percentage above 
the minimum weekly wage set out in the modern award – it requires employers and 
employees to agree on the application of an annualised salary arrangement.

The model clauses came into operation in March 2020.

annualised salaries
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Obligations for employers

The clauses impose a number of very onerous obligations on employers, including:

• A requirement that the employer carry out a reconciliation at the end of each 
year;

• A requirement that the employer reduce to writing and keep a record of various 
details including (but not limited to):

- the annualised wage that is payable to an employee;

- which provisions of the award are satisfied by the payment of the wage;

- the way the annualised wage was calculated;

- the outer limit of ordinary hours which would attract the payment of a penalty rate; and

- The outer limit of overtime and penalty-rate hours that are paid for by the annualised wage.

• A requirement that records are kept of each unpaid break an employee takes 
and the employee’s start and finish times.

Depending on the Award, some of these things are subject to agreement between 
the employee and the employer.

annualised salaries
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Implications
Now that the changes have been in place for 

almost a year, it is important that employers who 

pay an annualized salary to employees:

• Consider the interaction between the modern 

award annualised salary term and any 

contractual annualised salary arrangements 

for employees who are covered by a modern 

award;

• Ensure agreements for award covered 

employees are consistent with new 

requirements; and

• Liaise with payroll to have adequate systems 

in place to meet the record keeping 

requirements.

annualised salaries
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proposed key changes to the Fair 
Work Act 2009 (Cth) (FW Act)



The Fair Work Amendment (Supporting Australia’s Jobs and Economic 
Recovery) Bill

• The Bill was introduced on 9 December 2020.

• Casual employment changes:

– Insertion of statutory definition of casual employee;

– Insertion of statutory casual conversion mechanism; and

– Orders to offset identifiable casual loading amounts.

• Modern Award changes:

- Certain JobKeeper flexibilities to be retained for a period of 2 
years;

- Greater flexibility for part time employees to work additional 
hours at ordinary rate of pay

proposed key changes to the FW 

Act
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The Fair Work Amendment (Supporting Australia’s Jobs and Economic 

Recovery) Bill

• Enterprise Agreement changes:

– Significant overhaul of better off overall test; and

– Simplification of the FWC agreement approval process.

• Compliance and enforcement changes:

- Criminalisation of wage underpayment;

- Increased penalties for serious contraventions and sham 

contracting; and

- Increased power for the FWC to dismiss an application, including 

insertion of new power for FWC to make orders about further 

applications after dismissal.

proposed key changes to the FW 

Act
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no jab, no job?



employer’s occupational health and safety obligations

• Required to ensure, as far as reasonably practicable, the health and 

safety of workers and other persons while in the workplace

• Implementing mandatory COVID-19 vaccinations may be a 

reasonably practicable measure to ensure health and safety

• Question: is issuing a direction to have the COVID-19 vaccine 

considered “lawful and reasonable” in the circumstances? 

no jab, no job?
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Arnold v Goodstart Early Learning Limited T/A Goodstart Early 
Learning [2020] FWC 6093

• Childcare centre implemented a free mandatory influenza 
vaccination policy for all workers except those with a valid medical 
exemption

• Group leader refused to receive the vaccine, but not on medical 
grounds.

• Childcare centre terminated the employee’s employment and 
employee brought an unfair dismissal claim.

• FWC found it arguable that the policy was lawful and reasonable in 
the circumstances as the center involved the provision of care of 
children.

no jab, no job? – case law
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Glover v Ozcare [2021] FWC 231

• Employee places on indefinite unpaid leave due to refusal to receive 

a mandatory influenza vaccination at her workplace.

• The employee refused on the basis of suffering anaphylaxis from a 

previous influenza injection.

• Employer argued vaccination was an inherent requirement of the 

position as her role required her to administer care and assistance 

to vulnerable members of the community.

• Watch this space for the FWC’s decision

no jab, no job? – case law
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considerations for employers mandating the COVID-19 vaccine

• Develop a policy dealing with mandatory COVID-19 vacations and 

the procedure for responding to any objections by employees;

• Consult employees in relation to reasons for mandating the COVID-

19 vaccination;

• Engage with relevant employees to understand their reasons for 

declining the COVID-19 vaccination.

no jab, no job? – considerations
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mental health claims



changes to workers compensation claims

• From 1 July 2021, employees who make worker cover related 

mental health claims will receive automatic reimbursement for costs.

• Employers needs to ensure they have a mental health related safe 

work policy.

mental health claims
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adam foster
senior associate

employment, safety and migration

+61 3 8615 9922

adam.foster@mk.com.au

contacts

p
a

g
e

 3
8



1800 888 966

info@mk.com.au

mk.com.au

new south wales

sydney

queensland

brisbane

victoria

melbourne

dandenong


